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“If arbitration were in any way beneficial to
consumers, it could be made an option and
consumers would choose it.”

Richard Alderman,

Director, Consumer Law Center
University of Houston Law Center!

Introduction

his report summarizes the results of

Public Citizen’s eight-month examina-
tion of the use of binding mandatory arbi-
tration by the credit card industry. Due to
widespread anecdotal evidence of abuse,
we particularly focused on credit card
giant MBNA’s reliance on one arbitration
company, the National Arbitration Forum
(NAF). This report shows that binding
mandatory arbitration is a rigged game in
which justice is dealt from a deck stacked
against consumers.

Consumers are railroaded into arbitration
even if their identity was stolen or they
never agreed to take disputes to arbitra-
tion. In several cases we uncovered, NAF,
which routinely handles MBNA'’s “collec-
tion” arbitrations, ignored repeated con-
sumer protests that identity theft was the
source of the alleged debt.

In fact, we found that NAF is today the
credit card industry’s go-to dispenser of
swift decisions against its customers. The
Forum and other arbitration providers ob-
sessively enshroud their work in secrecy.
Yet the state of California in 2003 opened
a small window into this seedy world by
requiring arbitration providers to furnish
some limited data on their own corporate
Web sites on each consumer arbitration
case they handle. Even this information is

obscured by the arbitration firms, which
post the records in a manner that makes it
difficult to see patterns and analyze re-
sults.

For the first time, we have comprehen-
sively crunched data for the nearly 34,000
cases contained in NAF’s California re-
ports. We found the following:

*  Enormous Numbers of Affected
Consumers: With more than 1,600
part-time arbitrators on its national ros-
ter, NAF admits to handling more than
50,000 cases a year.” In California
alone, NAF handled 34,000 consumer
arbitrations between Jan. 1, 2003, and
March 31, 2007.

* Substantial Use of Binding Manda-
tory Arbitration by the Credit Card
Industry: NAF identified virtually all
of its California cases as “collection”
cases filed against consumers by credit
card companies or firms that buy debts
from these companies for cents on the
dollar. Fifty-three percent of those
cases involved MBNA credit card
holders.

* Corporations — not Consumers —
Choose Binding Mandatory Arbitra-
tion: All but 118 of the cases were
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filed against consumers by credit
card/finance companies or firms that
purchase their debts. In other words,
consumers chose to bring only 118
cases before NAF while corporations
chose this business friendly forum
nearly 34,000 times — 99.6 percent of
the total cases.

Stunning Results that Disfavor Con-
sumers: In the more than 19,000 cases
in which an NAF-appointed arbitrator
was involved, 94 percent of decisions
were for business.

Biased Decision-makers: Arbitrators
have a strong financial incentive to
rule in favor of the companies that file
cases against consumers because they
can make hundreds of thousands of
dollars a year conducting arbitrations.
The arbitrators are chosen by the arbi-
tration firms hired by MBNA and other
corporations, which are unlikely to
pick arbitration firms that produce re-
sults they do not like. Arbitrators rou-
tinely charge $400 or more an hour.
Top arbitrators can charge up to
$10,000 per day and some make $1
million a year. In comparison, Califor-
nia Superior Court judges earn
$171,648.°

The Busiest Arbitrators Produce the
Results Corporations Seek: In Cali-
fornia, a small, busy cadre of 28 arbi-
trators handled nearly 9 out of every
10 NAF cases. This group ruled for
businesses 95 percent of the time. An-
other 120 arbitrators handled slightly
more than 10 percent of the cases in
which an arbitrator was assigned. They
ruled for businesses 86 percent of the
time and for consumers 10 percent.
Outside of California, there is no infor-

mation that would allow consumers to
even begin to assess the bias of an ar-
bitrator.

* A Race to the Bottom for Arbitra-
tion Firms: Companies track how ar-
bitrators rule, and do not choose
arbitrators who do not rule in their
favor. One NAF arbitrator, a Harvard
law professor, was blackballed after
she awarded $48,000 to a consumer in
a case in which a credit card company
filed a claim against the consumer.
After the same credit card company
had her removed from other pending
cases, she resigned, citing NAF’s “ap-
parent systematic bias in favor of the
financial services industry.”

* A Process Shrouded in Secrecy: NAF
is so keen to hide its work from the
public and limit information about its
decisions that its arbitrators do not
generally issue a written decision un-
less one of the parties specifically re-
quests and pays for it in advance. In
one case examined by Public Citizen,
the cost of a three-page decision was
$1,500.

* A Lack of Due Process Safeguards:
NAF also limits the access of parties in
arbitration to key information that they
would be allowed to obtain in court.
And the sad state of the law makes it
nearly impossible for consumers to ap-
peal adverse decisions by arbitrators.

This report also takes a close look at the
handiwork of a few significant arbitrators.
What we found was troubling.

For example, one arbitrator, Joseph Nar-
dulli is a pro-business lawyer who handled
1,332 arbitrations. He signed arbitration

D
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awards on 97 days spread over a 46-month
period, sometimes signing dozens of deci-
sions in a single day. He appears to make
decisions in most cases based solely on
documents supplied by the credit card
company. He ruled for business 97 percent
of the time (in 1,292 cases), awarding cor-
porate interests $15 million, and for the
consumer only 1.6 percent of the time (in
21 cases). (The remaining 19 cases on his
docket were claims against MBNA card-
holders that settled without a monetary
award to either side.)

On his busiest day, Nardulli signed 68 ar-
bitration decisions, awarding credit card
companies and debt buyers every penny of
the nearly $1 million they demanded.

This Introduction explores how millions of
consumers are trapped in contracts with
businesses and summarizes the serious de-
ficiencies in the arbitration process for
consumers, including the lack of due
process. Throughout the report are case
studies of BMA victims.

Chapter One presents our findings from an
investigation of the California data and
provides compelling evidence of the un-
fairness of arbitration to consumers.

Chapter Two gives a brief history of the
move to pre-dispute BMA and proves that
at every turn, the system is stacked in
favor of corporate interests. Congressional
action and the influence of money in poli-
tics on consumer protection legislation are
discussed in Chapter Three.

The last chapter provides a short list of
consumer tips for those caught up in the
BMA web. Finally, the appendices provide
the raw data underlying some of our find-
ings; the remainder of the evidence can be

found in database form on Public Citizen’s
Web site at www.citizen.org.

In sum, we found that the privatization of
our justice system through pre-dispute
BMA is being pushed by business interests
well aware of its perils for consumers.
BMA is, in fact, a deliberate strategy to
substitute a secret, pro-business kangaroo
court for an open trial on the merits of a
claim. The courts provide little protection
from this increasing threat.

Bills now pending in Congress in both the
House and Senate would do much to rem-
edy this unhappy situation for consumers.
Sen. Russell Feingold (D-Wis.) and Rep.
Hank Johnson (D-Ga.) recently introduced
legislation, the Arbitration Fairness Act of
2007 (S. 1782 and H.R. 3010, respec-
tively) to fix the problem. This report pro-
vides both the data and the stories that
show why consumers and policy-makers
should support this common-sense solu-
tion and restore the rights and freedoms of
millions of Americans.

How Consumers Are Trapped by the
Fine Print

Today, just about every American who has
a credit card, builds a house, has a cell
phone, gets a job or buys a computer has
likely unknowingly agreed to settle any
dispute through binding mandatory arbi-
tration (BMA), a for-profit backroom
process of settling disputes. This report
takes a close look at the credit card indus-
try’s abuse of BMA and provides a chilling
account of a stealth campaign by big busi-
ness to undermine the ability of ordinary
Americans to seek justice in court.

These days, most Americans owe more
than they own. Credit card debt has been
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mounting and is estimated to be close to
$800 billion of consumers’ $900 billion in
revolving debt.* A recent film, “Maxed
Out,” depicted a national crisis in credit
card industry abuses. So what happens
when mistakes are made and the customer
has been wronged?

Many consumers will find themselves
forced into the shadowy world of binding
mandatory arbitration, where their chances
of successfully defending themselves are
slim to none. Public Citizen found that in a
sample of nearly 19,300 California cases
decided by one arbitration firm, consumers
prevailed in 4 percent of the cases, while
companies prevailed in 94 percent. (The
prevailing party was not listed in the re-
maining cases.)

Binding mandatory arbitration is wholly
distinct from post-dispute arbitration, non-
binding arbitration and mediation or other
forms of alternative dispute resolution,
particularly because agreements to use
them are made after a dispute arises, not
before and as a condition of receiving the
good or service.

Binding mandatory arbitration is big busi-
ness. Binding mandatory arbitration
clauses are found in most boilerplate con-
tracts for everyday needs, including auto
insurance, as well as nursing homes or
other services like cable television. To re-
ceive a good or service, the consumer
must sign the contract. According to a
legal brief filed by the Chamber of Com-
merce of the United States in a 2006
Supreme Court case, BMA clauses are in
millions of consumer contracts across the
United States.’

Many consumers would be shocked to
learn that a binding mandatory arbitration

clause buried in the fine print strips them
of their constitutional right to a trial by
jury and an impartial judge.

How is the system rigged? First, credit
card and other companies drive millions of
dollars in business to arbitration firms,
which in turn hire arbitrators to rubber-
stamp rulings that favor business and then
pass many of the costs onto the consumer.
The evidence proves that BMA stacks the
deck to favor corporate interests over con-
sumers.

The method is to isolate and conquer, as
the cloak of secrecy makes it impossible to
see the full picture of corporate wrongdo-
ing or to use the public courts to stop it.

Safeguards built into the justice system are
not found in binding mandatory arbitra-
tion. For example, arbitrators decide most
credit card cases on the basis of documents
supplied by the company without the pres-
ence — and sometimes without the knowl-
edge — of the consumer. Consumers must
pay to have a hearing. Hearings are not
open to the public, no transcripts are pro-
duced and, unless one of the parties specif-
ically asks — and typically pays an extra
fee — written explanations of decisions
often are not provided. Even when written
decisions are provided, they are not public,
which means that consumers cannot learn
how or why arbitrators ruled in other
cases. And appeal is nearly impossible.

Core principles like the right to discovery
of information about the case are severely
limited, and due process flies out the win-
dow. Instead, for-profit arbitration firms
like NAF make up the rules and then
choose when to apply them — usually to
consumers’ detriment.
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This is a deeply unfair end-run around the
public courts and our civil justice system.
This Public Citizen report contains many
compelling stories describing the plight of
consumers caught in the web of BMA.
Even those who found justice at the end
had to fight their way through years of
costly battles before being vindicated.

And the secrecy about this widespread
practice is nearly absolute. The data in this
report were indefensibly difficult to un-
cover. Only one state, California, requires
arbitration firms to reveal any information
at all about their use of arbitration and the
win-lose rate of corporations and con-
sumers. The data are maintained by arbi-
tration providers on their own Web sites,
where they are stored in thousands of un-
wieldy individual records. For example,
NAF posts quarterly reports about its Cali-
fornia work in a hard-to-find place on its
Web site, using a very cumbersome format
that makes analysis difficult. For the first
time, with this report we are making these
data publicly available in an easily search-
able and downloadable format. (Available
at www.citizen.org/congress/civjus/arbitra-
tion/NAFCalifornia.xls.)

Although billed as a neutral alternative
that is cheaper and more efficient than the
courts, BMA is in fact weighted heavily in
favor of companies that pick the arbitra-
tion provider. While providers publicly
tout arbitration as good for consumers,
they market their services to major corpo-
rations as a cost-reduction program for
them. These clear commercial ties be-
tween arbitration providers and corporate
interests produce a “repeat player” bias
that leaves consumers out in the cold.

How Credit Card Companies — and the
National Arbitration Forum — Pursue
Consumers with BMA

Public Citizen’s investigation found that
BMA clauses are used by major credit card
companies, and most notably by MBNA,
to collect consumer debts.* MBNA fre-
quently uses the services of one particular
arbitration provider, the National Arbitra-
tion Forum. This small for-profit Min-
nesota company has become a major
player over the last decade in the efforts of
corporations to keep disputes with cus-
tomers and employees out of court and in
binding mandatory arbitration.

NAF, which also calls itself “The Forum,”
is arguably the most notoriously unfair of
the few major companies that sell binding
mandatory arbitration services nationally.
While many prominent and respected
lawyers are included on NAF’s roster, its
Minnesota staff steers the vast majority of
its cases to a very small number of hand-
picked arbitrators. Naturally, these arbitra-
tors have a financial incentive to move
quickly through as many cases as possible.

In 1999, an attorney for what is now part
of JPMorgan Chase described NAF in
handwritten notes as “appearing to be a
‘creditor’s tool’,” according to an antitrust
lawsuit filed in federal court in 2005.°

The California disclosures and documents
unearthed in court cases provide a small
window into the firm’s operations, sug-
gesting that NAF effectively acts as some-
thing like a debt collection agency.
Between Jan. 1, 2003, and March 31,
2007, NAF handled nearly 34,000 con-

* Bank of America acquired MBNA for $34.2 billion in 2006. MBNA’s name was changed officially to FIA
Card Services Inc. In this report, Public Citizen refers to the credit card firm as MBNA because virtually all
documents and Web-based material we used referred to the firm as MBNA.
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sumer arbitrations in California alone. The
firm described 99.9 percent of those arbi-
trations as “collection” cases — and more
than half involved MBNA credit cardhold-
ers. If arbitration firms are in fact acting as
debt collectors, they should be subject to
regulation by the Federal Trade Commis-
sion under the Fair Debt Collection Prac-
tices Act and other statutes.

In a formal filing with the FTC in June,
2007, two consumers’ rights organizations,
the National Consumer Law Center and
the National Association of Consumer Ad-
vocates, said this about the NAF:

“Certain debt collectors file claims with
the NAF simply as data streams rather
than fully formed complaints. NAF then
formats the data streams into documents
and sends the documents to the NAF arbi-
trators with pre-printed orders. The arbitra-
tors are not sent any original documents
establishing that the consumers actually
agreed to either the arbitration clauses or
the credit contracts, but simply receive flat
non-evidentiary assertions from the
lenders that the consumers agreed to arbi-
tration and the accounts.”’

In its own filing, NAF said, “NAF arbitra-
tors do not receive ‘pre-printed orders’
from case coordinators.”®

Yet NAF mounted an aggressive market-
ing campaign to convince businesses that
binding mandatory arbitration reduces
their costs and speeds collection efforts.
For example, in an October 1997 market-
ing letter, the National Arbitration Forum’s
Edward C. Anderson wrote, “The Supreme
Court has cleared the way and major
American companies are moving all of
their contracts to an arbitration basis as
fast as possible. There is no reason for

your clients to be exposed to the costs and
risks of the jury system.”

What’s Wrong with BMA?

Consumers are most often locked into
binding mandatory arbitration (BMA) by
what are known in the law as “contracts of
adhesion” — pacts in which one side is so
dominant that the other party has no real
ability to bargain.

Although some credit card contracts con-
tain an “opt-out” clause that permits con-
sumers to refuse BMA, opting out usually
requires notice in writing within a short
period of time from initiation of the con-
tract, typically 30 days. As the credit card
companies well know, while an opt-out
clause creates the appearance of a choice,
this appearance is largely a fraud.

These clauses are legalistic and buried in
the lengthy fine print that accompanies
credit card contracts. It is highly unlikely
that most consumers read these documents
— or understand the full implications of the
contract or the arbitration clause. Never-
theless, many courts have enforced arbitra-
tion clauses because consumers did not
take the extra steps that would have al-
lowed them to opt out.!”

The shift toward arbitration was enabled
by a controversial 1984 Supreme Court
decision, Southland Corp. et al. v Keating,
which proclaimed that “Congress declared
a national policy favoring arbitration”
when it passed the Federal Arbitration Act
(FAA) in 1925, and for the first time said
the Act was binding on state courts. With
subsequent encouragement from federal
courts and promotion by arbitration
providers, increasing numbers of busi-
nesses require employees and customers to
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agree that future disputes will be settled
through BMA.

One motivation for the courts’ blessing of
BMA despite the lack of procedural safe-
guards appears to be sheer self-interest: to
reduce the number of cases in federal
court. In Circuit City v. Adams, for exam-
ple, Justice Anthony M. Kennedy noted
his concern that exempting employment
contracts from BMA would “burden” fed-
eral courts.!" But, as Justice John Paul
Stevens wrote in a prominent dissent, the
Court is playing “ostrich to the substantial
history behind” the law.!? Duke University
law professor Paul D. Carrington noted
that the “Supreme Court rewrote that
statute as a service to corporations that
don’t like jury trials.”!?

While the 7th Amendment of the Constitu-
tion guarantees the right to trial by jury for
civil suits at common law, the courts have
eviscerated this critical right — a right at
the heart of our Founders’ concerns about
the liberty of citizens — in dealing with
BMA. Under normal circumstances, waiv-
ing the right to trial by jury requires
waivers to be “knowing, voluntary, and in-
tentional.” But in the rush to uphold agree-
ments to arbitrate, courts use a much lower
standard. “Ignoring the special standards
used to determine whether a waiver of jury
trial is valid,” Professor Jean R. Sternlight,
an expert on arbitration, said in 2003,
“courts have typically employed an ordi-
nary contractual analysis and simply con-
sidered whether there was an agreement to
arbitrate, whether it covered the dispute in
question, and whether it was void for con-
tractual reasons such as unconscionability
or fraud.”™

The sliver of arbitration results that are
publicly available reveals that companies

that force consumers into BMA enjoy a
staggering success rate. And the system is
rife with problems that show its unfair-
ness:

*  BMA proceedings are secret. Hear-
ings are not open, and lack both a tran-
script and, generally, a written
explanation of the decision. With the
exception of the California reports, in-
formation on the work of the arbitra-
tion firms is rarely made public. This
secrecy further slants the playing field
against consumers. While companies
that employ the arbitration firms enjoy
a full view of past cases that both an
arbitration firm and an individual arbi-
trator handled on its behalf, consumers
have none of this information. “The
business defendant resolving disputes
secretly knows all about any successful
claims and can guide itself accordingly
while his or her adversary negotiates in
ignorance,” one arbitration expert
wrote.!® Businesses enjoy this secrecy
because consumers, employees and
small businesses stuck in BMA have
no idea if others similarly situated
were harmed by a similar kind of cor-
porate abuse. Secrecy also means that
consumers cannot set a strong public
precedent so that the rights of others
can be vindicated more easily and effi-
ciently.

* Arbitration providers have a strong
incentive to establish anti-consumer
rules to attract and retain clients.
Some supposedly neutral arbitration
firms go so far as to advertise their
pro-business policies to attract corpo-
rate clients. Firms that seek to level the
playing field face sharp consequences.
For example, one arbitration firm
briefly said it would permit class-wide
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arbitrations even when an arbitration
clause prohibited them. After several
companies dropped the firm as an arbi-
tration service provider, the firm
switched course and joined the other
arbitration firms in enforcing clauses
prohibiting class-wide arbitrations.'®

Individual arbitrators have financial
incentives to favor the clients of ar-
bitration companies that hire them.
Unlike judges, arbitrators are paid only
when they are assigned cases by arbi-
tration companies. Rich rewards ac-
crue to arbitrators who receive a steady
diet of cases; they can earn upwards of
$1 million a year. Meanwhile, arbitra-
tors who issue pro-consumer rulings
risk being blackballed, as one Harvard
law professor allegedly was.!”

BMA often costs consumers more
than court. Unlike court proceedings,
the costs of which are generally cov-
ered by a single filing fee, the arbitra-
tion process includes a menu of
pay-as-you-go fees. Costs can be im-
posed for issuance of a subpoena; for
filing a motion; for a written explana-
tion of an arbitrator’s rationale for
making a decision and several other
stages in the process. The fee struc-
tures are on a sliding scale — the higher
the amount sought, the higher the costs
— creating increased obstacles for those
seeking or facing significant damages.
Arbitration advocates suggest that, un-
like the cost of arbitration, the cost of
going to court includes attorney fees.
They fail to point out that participants
in arbitration are also allowed to retain
attorneys — which they should.

The right to an appeal is limited and
not well communicated. BMA gives
consumers less information on the
right to an appeal than the court sys-
tem. And litigants’ rights are very lim-
ited because fair rules of procedure
and evidence that govern court cases
do not apply in BMA. While the Fed-
eral Arbitration Act gives losing parties
90 days to appeal an arbitration award
— and only on very narrow grounds —
arbitration providers and their clients,
like the credit card companies, gener-
ally do not advise consumers of this
deadline. Instead, the companies wait
until the 90-day appeal deadline ex-
pires before going to court to seek ju-
dicial confirmation of the award,
leaving the defendant virtually bereft
of grounds for appeal.

Even when consumers meet the appeal
deadline, satisfaction can be elusive
because federal law severely limits the
grounds for courts to vacate an award
— essentially to fraud or corruption on
the part of an arbitrator. An award can
only be overturned if a consumer can
prove that it was procured by fraud,
corruption or other undue means, the
arbitrator displayed “evident partiality
or corruption,” or the arbitrator was
guilty of misconduct.

In very rare cases, we found that con-
sumers can succeed in overturning an
award when a judge finds that the
credit card company cannot prove the
card holder agreed to arbitration.

Because of the lack of better consumer
protection laws, mere unfairness — or

even gross injustice — is not grounds to
overturn an arbitrator’s decision. Arbi-
trators can misconstrue the law, misap-

D
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ply the law or err in their findings of
fact. For example, the U.S. Court of
Appeals for the Seventh Circuit ruled
in 2006 that the fact that an arbitrator’s
interpretation of a contract is “wacky”
is insufficient grounds for court review
of a decision.!® The Supreme Court
said in 2001 that there is no review of
an arbitrator’s decision on the merits
even if the decision is “silly.”" In
1992, the California Supreme Court
said a decision can be upheld even if it
would cause “substantial injustice.”?°

Parties cannot easily obtain needed
information. Parties’ rights to discov-
ery, a pre-trial process that obtains in-
formation from one’s opponent, are
severely limited in arbitration. Arbitra-
tion providers actually advertise these
limited rights to prospective corporate
clients.?! Even the limited rights par-
ties enjoy are subject to the whims of
arbitrators. The result is that less infor-
mation is available to consumers.
Egregious examples of wrongdoing
might never be exposed because criti-
cal evidence never surfaces.

Arbitration providers do not follow
basic due process requirements.
Strong evidence shows that arbitration
providers often make their own rules,
and they decide when to follow them.
When an Alabama lawyer representing
a Citibank credit card holder wrote that
the arbitrator’s resumé suggested that
he might have done legal work for fi-
nancial institutions, the National Arbi-
tration Forum refused her request to
disclose information on NAF arbitra-
tions he had done involving Citibank
and other financial institutions — even
though that might have required his
disqualification. The lawyer also asked

—unsuccessfully — for NAF to remove
the arbitrator if NAF refused to furnish
the information.?

In a racial discrimination case involv-
ing financing of auto purchases, NAF
accepted the weeks-late filing of a doc-
ument by the defendant that had se-
lected NAF, even though the company
had not asked for an extension of the
deadline. But, when the auto buyers al-
leging racial discrimination asked for a
few extra days to respond to the late
filing, NAF turned them down, accord-
ing to their lawyer.?

BMA clauses usually prohibit class
action lawsuits, denying a remedy.
Numerous binding mandatory arbitra-
tion contracts ban consumers from
joining class action suits or class arbi-
trations. Consumers whose complaint
may only be worth $500 or $1,000, for
example, are unlikely to find lawyers
willing to take their cases on a contin-
gency fee basis. But when they can
join with other similarly situated con-
sumers in a class action, the likelihood
of getting a lawyer to take the case on
a contingency increases. A recent deci-
sion by the Washington state Supreme
Court struck down an anti class-action
clause in a cell phone agreement be-
cause, the court found, there would be
no way for consumers to vindicate
their rights without the ability to act in
concert as part of a class action.*

BMA clauses sometimes impose an
unfair “loser pays” rule. NAF adver-
tises to corporate clients that it has a
“loser pays” rule that allows the arbi-
trator to assess all costs, including at-
torneys’ fees, against the arbitration
loser — almost always a consumer.

D
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Consumers Lack Rights in Binding Mandatory Arbitration:
Snapshot of BMA Versus the Courts

In Court

Service of process required: Due
process requires actual notice through
an official process server to initiate a
claim.

Neutral decision-maker: Jury of peers
or impartial, publicly employed judge
with public record of decisions.

Open, public process that sets prece-
dent.

Due process rights to fair and reason-
able discovery of information; hear-
ings and motions filed at little or no
cost.

Contingency fee system, generally in
negligence cases or product liability
cases, means plaintiffs’ attorneys, not
consumer-plaintiffs, take on financial
risks for duration of case.

Right to appeal a loss on the merits of
the case or other grounds.

In Binding Mandatory Arbitration

Certified mail with signed receipt or by
private carrier with receipt signed by
“person of suitable age and discretion”
deemed sufficient notice for arbitration
even though many consumers remain un-
aware of cases pending against them.

Biased decision-maker: Arbitrator cho-
sen from a limited panel and paid by an ar
bitration provider selected and
compensated by the company; no public
record of prior decisions generally avail-
able to consumers.

Closed, secretive process without public
record or precedential value.

Little discovery, at discretion of arbitra-
tor. Other due process rights must be paid
for on an a la carte basis.

Pay-to-play payment system means indi-
vidual must shell out costs up-front at
every twist and turn in case; Loser pays
rule may further financially burden con-
sumers when imposed.

Very limited grounds for appeal, typi-
cally limited to fraud or corruption of arbi-
trator, unconscionable clause or contract,
or failure of company to prove that con-
sumer agreed to BMA.
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In 1995, as their marriage was
breaking up and he was moving out of the
house, Troy Cornock’s wife opened an
MBNA credit card account in his name,
adding herself to the account as an “au-
thorized user.” In 1999, Cornock first
learned of the account when he got a tele-
phone call from an MBNA representative
demanding money.”

Bill statements had been going to
his wife’s address, where he had lived be-
fore the separation.?®

MBNA ignored Cornock’s protests
that he had not opened the account.? It
also rebuffed his request to remove his
name from the account, saying he would
need his wife’s permission to do so and
that she would have to assume responsi-
bility for the debt.?

In 2001, MBNA filed a case against
Cornock with the National Arbitration
Forum. It sent an Airborne Express enve-
lope with notification of the arbitration
case to his wife’s address, where he had
lived before the separation. An Airborne
Express driver knew he didn’t live there
anymore and delivered the package to
him at the sawmill where he worked.”
Cornock responded with a letter that said
his ex-wife had opened the account in his
name and that he was unaware of it until
getting that 1999 call from MBNA.°

Hearing no more from NAF, he as-
sumed his explanation had been accepted.

He was wrong. NAF mailed a re-
sponse to Cornock — to the address where
he had lived with his wife, not to the ad-
dress from his Nov. 26, 2001, letter. NAF
and MBNA continued to send mail to his
former address even after he gave them
his new address.’!

Troy Cornock:
Identity Theft Claims Fall on Deaf Ears

At one point, MBNA acknowledged
that it had learned of his new address.
The firm claimed, however, that Cornock
had not affirmatively ordered MBNA or
NAF to send mail to the new address, nor
had he told them that he would not get
mail if it were sent to the old address.*

Meanwhile, the arbitration moved
forward. The NAF arbitrator, Douglas R.
Gray, a retired Associate Justice of the
New Hampshire Superior Court, twice
asked MBNA for a copy of the credit card
application with Cornock’s signature on it
and for purchase receipts containing his
signature.®

MBNA did not supply the docu-
ments, instead responding that it was not
required to produce them because the
“account stated theory of liability” ap-
plied in this case. MBNA wrote, “the ac-
count stated theory, a common law cause
of action, merely requires a creditor to
show that a balance is due and owing by
the debtor based on an account estab-
lished between the parties and that the
debtor has failed to object to the balance
claimed after having reasonable opportu-
nity to do so.”*

The arbitrator then awarded MBNA
$9,446.85 on March 26, 2002.%

When MBNA went to court for
confirmation of the award, Cornock did
not respond because the documents were
sent to his ex-wife’s address.* The court
found that Cornock had defaulted and
MBNA then petitioned for a default judg-
ment, which it got in May 2003.%’

Later, in 2005, Cornock was served
with a summons to appear at a court hear-
ing. He hired a lawyer, who had the de-
fault judgment set aside and filed a

S
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motion to have the arbitration award
tossed out.

MBNA fought this effort, using
some dubious arguments, again including
the “account stated doctrine of liability.”
With Cornock emphatically denying that
it was his account, the court rejected the
argument and granted summary judgment
for him.

Judge Gillian L. Abramson, of the
New Hampshire Superior Court, wrote
that in the absence of proof that Cornock
had signed the application or purchase re-
ceipts proving that he had used the ac-
count, his name on the account was
“insufficient evidence” that he had agreed
to arbitration.

“To hold otherwise,” the opinion
said, “would allow any credit card com-
pany to force victims of identity theft into
arbitration, simply because that person’s
name is on the account ... MBNA has
produced no evidence indicating that the
defendant ever agreed to the credit card
agreement, especially the arbitration pro-
visions of that agreement....”

In the opinion, the judge cited ap-
provingly a 2006 Kansas Supreme Court
opinion in MBNA Bank America NA v.
Loretta K. Credit that upheld a card
holder’s claim that she was not subject to
arbitration. That opinion said the facts in

that case and an earlier Kansas case “ap-
pear to reflect a national trend in which
consumers are questioning MBNA and
whether arbitration agreements exist ...
Given MBNA'’s casual approach to this
litigation, we are not surprised that the
trend may be growing.”3®

Cornock is now pursuing MBNA in
court as he struggles to rebuild a credit
rating wrecked by the company’s pursuit
of him. He managed to get a Capital One
credit card with a $200 limit — and he had
to pay Capital One $100 when he got the
card, he said in an interview.** He paid
off the balance every month and eventu-
ally was accorded a higher limit.

When he wanted to own a home, he
was unable to get a home mortgage. So,
he cashed out his pre-tax retirement sav-
ings, paid income taxes on the funds, and
bought a lot and a partially completed
modular home.

Using the equity in the house, he
was able to get a loan to finance its com-
pletion.

Still, his record has not been
cleared.

“I went to a mortgage specialist the
other day,” Cornock told Public Citizen.
“He said the only bad mark I have is the
Bank of America [MBNA] — that [ am
still liable for $10,800 or something.”*
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“You would have to be unconscious not to be
aware that if you rule a certain way, you can
compromise your future business.”

Richard Hodge,

Judge-Turned-Arbitrator

Chapter I
Data Show BMA Is Stacked

Against Consumers

Arbitration companies do not voluntar-
ily disclose records of decisions by
arbitrators that would show how often they
rule for consumers. Occasionally, individ-
ual plaintiffs are able to liberate informa-
tion through litigation.

But as for general data, sources are scarce.
California is the only state in the country
that requires arbitration providers to pub-
licly disclose any information at all, and
the disclosures cover only cases that occur
in California. Outside of California, there
is no information that would allow con-
sumers to even begin to assess whether an
arbitrator is biased.

Even the California data are difficult to un-
derstand — information is posted by NAF
in a manner that makes it difficult to put
the picture together, i.e., by posting each
case on a separate page. So even the few
Californian consumers who are aware the
data exist would find it extremely chal-
lenging to figure out whether a particular
arbitrator is fair.

When we imported these data into a
searchable database, the resulting picture
was not pretty.

Available evidence indicates that the cor-
porate clients of arbitration companies
enjoy a truly staggering success rate — be-
tween 94 percent and 99 percent — and that
individual arbitrators sometimes dispose of
dozens of cases in a single day, ruling 100
percent for corporate claimants. Such a
record reinforces the impression that arbi-
trators are essentially rubber-stamping cor-
porate claims.

Data from Alabama Case Show
Overwhelming Anti-Consumer Record
of NAF

Consider the overwhelming success that
First USA Bank, once a major credit card
issuer, enjoyed due to the work of NAF ar-
bitrators between early 1998 (when the
bank began to force its credit card cus-
tomers to use arbitration) and early 2000.
First USA Bank was forced to turn over
statistics on its arbitration cases to a plain-
tiff who sued the firm in an Alabama court,
allowing the information to become pub-
lic.*!

The bottom line from these data was clear.
In the nearly 20,000 cases where NAF
reached a decision, First USA prevailed in
an astonishing 99.6 percent of cases.

The )
Arbitration |
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Outcomes of Arbitration Cases
Filed by First USA Bank

No. of
Outcome Instances Pct.
Card member
prevailed 87 0.4
First USA
prevailed 19,618 99.6
Total 19,705 100

Source: Michael A. Bownes v. First USA Bank NA, et
al Circuit Court of Montgomery, Ala., Civil Action No.
99-2479-PR.

Those cases represented less than half of
the more than 50,000 claims First USA
filed against its cardholders. Others were
either pending or had fallen by the way-
side, usually because documents were not
served on the cardholder within a 90-day
window.

In the infinitesimal number of cases in
which the cardholder filed a claim against
First USA, the outcomes were better.
Cardholders filed four claims and won two
of them. Another case was settled and the
fourth was pending when the statistics
were submitted in early 2000.4

In a different case in federal court in Dal-
las, First USA filed papers that showed it
paid NAF $5.3 million between January
1998 and November 1999.4

Citing the fact that First USA filed more
than 50,000 cases against customers while
customers filed only four cases against the
firm, a study published by the University
of Chicago Law Review in 2006 said,
“Every indication is that the imposed arbi-
tration clauses are nothing but a shield
against legal accountability by the credit
card companies.”*

Use of NAF Yields Poor Results for
Consumers

While the National Arbitration Forum and
other arbitration providers are highly se-
cretive, the California law does offer a re-
vealing look at the results of arbitration for
ordinary consumers.

In reaction to arbitration firms’ reluctance
to disclose their arbitrators’ records, Cali-
fornia’s legislature passed a law requiring
the firms, beginning in January 2003, to
make public quarterly reports on arbitra-
tion cases in that state that involved con-
sumers.

NAF resisted disclosure, arguing it was
not required to publish the information be-
cause the California statute was preempted
by federal law, regulations and policy. In
2004, the state assembly woman who
wrote the law, Ellen Corbett, and Con-
sumer Action, a San Francisco non-profit,
sued NAF.* After a judge dismissed the
suit on the grounds that the plaintiffs
lacked standing to sue, the San Francisco
District attorney opened an investigation.*¢
NAF responded by suing the prosecutor in
federal court but subsequently dropped the
suit and began publishing the reports on its
Web site.¥’

The NAF California reports run to thou-
sands of pages — each page provides only a
slim account of a single arbitration case.
NAF’s public Web site contains 17 reports,
covering Jan. 1, 2003, through March 31,
2007. The 17 reports show that MBNA
card holders were involved in 53 percent
of the nearly 34,000 cases NAF handled in
California. (Nationwide, NAF said in 2005
that it handles more than 50,000 cases an-
nually.)*
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Summary of NAF’s Calif. Cases:
Jan. 1, 2003-March 31, 2007

Total MBNA Pct.
Cases Cases of Totals
33,948 18,101 53.3

Source: Public Citizen analysis of NAF reports.

Public Citizen did an extensive computer-
assisted analysis of the reports that de-
tailed the one-sided nature of arbitration. It
showed that NAF’s arbitration business in
California is devoted almost exclusively to
debt collection. Indeed, all but 15 of the
33,948 cases are labeled “collection”
cases.

Consumers filed only 118 cases against
corporations — 0.35 percent of all cases —
and all but 13 of the consumer-filed cases
were labeled “collection.”

Of the consumer-filed cases, consumers
prevailed in less than half — 30. NAF said
businesses prevailed in 61 cases. (It la-
beled the prevailing party in the remaining
cases “N/A.”)

The data also indicate that many of the ar-
bitrations — 14,654 of them — were not
completed. There is no indication that an
arbitrator was assigned to any of these
cases, most of which were settled or dis-
missed without an award to the claimant.

The remaining 19,294 cases involved an
arbitrator. In all, 148 arbitrators were
named in the NAF reports. Public Citi-
zen’s analysis shows that a small cadre of
arbitrators handled most of the cases that
went to a decision. In total, 28 arbitrators
handled 17,265 cases — accounting for a
whopping 89.5 percent of cases in which
an arbitrator was appointed — and ruled for
the company nearly 95 percent of the time.

Another 120 arbitrators handled slightly
more than 10 percent of the cases in which
an arbitrator was assigned. They ruled for
businesses 86 percent of the time and for
consumers 10 percent.

Topping the list of the busiest arbitrators
was Joseph Nardulli, who handled 1,332
arbitrations and ruled for the corporate
claimant an overwhelming 97 percent of
the time.

Nardulli is an Irvine, Calif., attorney. His
firm’s Web site says, “The Nardulli Law
Firm represents business and corporate
clients....” Among other things, the prac-
tices corporate and business litigation in
the area of arbitration, according to its
Web site.* It also notes that Nardulli is an
NAF arbitrator.

The table on the next page provides details
about the 28 NAF arbitrators in California

Source: Public Citizen analysis of NAF reports.

NAF California Cases with an Arbitrator: Outcomes

Business Consumer N/A

Disposition Total Wins Wins Wins
Hearing/default

— Document hearing 16,056 16,054 (99.9%) 2 (0.01%)
Hearing 2,019 1,991 (98.6%) 28 (1.4%)
Dismissed 772 21(2.7%) 751 (97.3%)
Award by Settlement 25 25 (100%) 0 (0.0%)
Settled 422 0 (0.0%) 0 (0.0%) 422 (100%)
Totals 19,294 18,091 (93.8%) 781 (4.0%) 422 (2.2%)
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Amount
Arbitrator Cases Claimed
Joseph Nardulli 1,332 $15,602,571
James Knotter 1,011 10,635,086
Victor Waid 907 9,489,479
Steven Schneider 901 9,938,495
Sally Williams 899 9,463,649
Kendall Reed 877 10,744,175
Ronald Kahn 820 9,412,461
Joe Henderson 779 9,862,132
Venetta Tassopulos 743 9,566,630
Sheldon Michaels 699 8,598,671
Anita Shapiro 677 7,466,825
Bradley Webb 652 7,505,113
David Makous 644 7,388,932
Stephen Biersmith 625 8,371,955
Adrienne Jennings 597 5,091,323
Stephen Blumberg 592 8,106,670
Jonathan Krotinger 571 7,444,639
Robert McMillan 543 6,893,642
Steven Bromberg 524 6,427,419
Urs Martin Lauchli 504 6,357,672
Coralie Kupfer 497 4,977,467
Carol Medof 357 4,967,123
Patrick Huang 354 3,536,357
Jeffery Carlson 334 3,384,014
Jeff Ferentz 298 2,997,799
Richard Wharton 224 2,559,506
C. Ferguson 166 2,278,270
Lawrence Crispo 138 2,060,923
Total 17,265 200,736,495
Source: Public Citizen analysis of NAF reports.

Records of NAF Arbitrators in California with More Than 100 Cases

Pct. Pct.

Amount Business Consumer
Awarded Wins Wins
$15,039,941 97.0 1.6
9,509,667 95.4 29
9,265,932 97.6 1.4
9,541,172 96.2 14
9,270,870 98.6 1.0
9,784,554 93.5 B85
9,016,225 96.6 1.7
9,527,014 96.7 14
9,142,714 96.8 2.0
8,298,062 97.0 1.3
6,902,056 96.0 2.1
6,160,438 95.0 2.3
6,093,079 94.7 2.6
8,037,046 96.0 1.3
4,297,733 86.3 13.4
7,463,211 934 1.9
5,159,380 72.2 24.7
6,365,780 92.8 5.8
6,193,407 96.2 1.7
6,066,713 95.0 24
4,656,175 98.2 1.0
4,144,123 924 3.9
2,982,041 87.0 9.0
3,221,544 96.7 24
2,902,769 97.9 1.0
2,368,474 96.0 1.3
2,140,078 94.6 0.6
1,929,144 95.7 2.9
185,479,341 94.7 3.3

between Jan. 1, 2003, and March 31, 2007,
who handled more than 100 cases. Of
these top 28, who decided nearly 90 per-
cent of the cases, all had decision records
for corporate interests of between 72.2
percent and 98.8 percent — with 25 having
a record of 92.4 percent or higher. Their
decision rates in favor of consumers
ranged from 0.6 percent to 24.7 percent,
with only four deciding for the consumer
more than 5 percent of the time.

NAF reports show that the firm’s arbitra-
tors frequently crank out arbitrations en

masse, handling dozens in a single day. Al-
though NAF refers to these as “document
hearings,” no hearing is held. Instead, the
arbitrator makes a decision based on docu-
ments submitted by the parties.

Joseph Nardulli, NAF’s busiest arbitrator
in California, does bulk arbitration. Nar-
dulli’s busiest day was Jan. 12, 2007,
when he signed 68 arbitration decisions,
awarding debt holders and debt buyers
every penny — nearly $1 million — that
they demanded. The same was true for his
second-busiest day as well.

S
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Joseph Nardulli’s Busiest Days
No. of Business Consumer Amount Amount
Cases Date Wins Wins Claimed Awarded
68 1/12/2007 68 0 $919,306 $919,306
58 6/2/2006 58 0 $616,665 $616,665
55 10/5/2006 55 0 $801,032 $800,632
52 2/28/2007 52 0 $276,784 $276,664
51 11/30/2006 51 0 $573,243 $573,173
46 11/22/2006 46 0 $657,690 $657,470
332 332 0 $3,432,919 $3,432,259
Source: Public Citizen analysis of NAF reports.

Nardulli’s prolific record startled one for-
mer NAF arbitrator when she was told
about it. “I never would have done it at a
pace where I would have done 68 in one
day,” said Elizabeth Bartholet, a former
NAF arbitrator. Bartholet, a Harvard law
professor, was removed from about a
dozen credit card cases by NAF after she
found against a credit card company and
awarded its cardholder $48,000.3° Bartho-
let said she generally spent about an hour
on uncomplicated cases decided on the
basis of documents. (See Chapter Two for
an account of Bartholet’s negative experi-
ence with the National Arbitration Forum.)

Public Citizen examined Nardulli’s six
busiest days: four in 2006 and two in
2007. On those days, he signed 332 arbi-
tration decisions, awarding the debt hold-
ers nearly the full amount that they
demanded — more than $3.4 million. The
table above details those six busiest days.

Close Ties: MBNA Claims Were Over Half
of NAF's California Cases

MBNA’s NAF arbitration cases, including
those filed by debt buyers who purchased
MBNA accounts, totaled 18,101 and repre-
sented 53.3 percent of the NAF California
cases. NAF reports included the name of
an arbitrator in 10,573 MBNA cases —

more than half of the 19,294 NAF cases
with an arbitrator’s name attached. Most
of the cases with arbitrators’ names at-
tached were decided in favor of the com-
pany that filed the complaint. Some were
decided for the consumer and a few were
dismissed.

In cases in which there was a recorded de-
cision and an arbitrator was listed, MBNA
won awards in 96 percent of the cases —
totaling $145.8 million in awards.

Eighty-four percent of the MBNA cases
were decided by a small cadre of 27 NAF
arbitrators. Another 116 arbitrators han-
dled the remaining 16 percent, including
68 arbitrators who handled fewer than 10
cases.

The small group of MBNA’s 27 very busy
arbitrators ruled for the company 94 per-
cent of the time and for consumers 2.8 per-
cent. (The prevailing party was listed as
“N/A” in the remaining cases.). The 116
arbitrators who decided fewer than 100
MBNA cases ruled for MBNA 87.9 per-
cent of the time and for consumers 8 per-
cent.

The chart on the next page shows the work
of the busiest arbitrators in MBNA cases —
those who handled 100 or more of the ar-
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Records of NAF Arbitrators with More Than 100 MBNA Cases
% %
MBNA MBNA MBNA Consumer Consumer
Arbitrator Cases Wins Wins Wins Wins
Joseph Nardulli 772 737 95.5 16 2.1
Joe Henderson 511 490 95.9 7 1.4
Venetta Tassopulos 468 448 95.7 12 2.6
Steven Schneider 464 439 94.6 7 1.5
Kendall Reed 460 424 92.2 13 2.8
Sally Williams 450 444 98.7 3 0.7
James Knotter 448 426 95.1 8 1.8
Stephen Blumberg 445 412 92.6 8 1.8
Ronald Kahn 422 408 96.7 4 0.9
Stephen Biersmith 406 387 95.3 6 1.5
Victor Waid 363 354 97.5 4 1.1
Sheldon Michaels 342 327 95.6 5 1.5
Anita Shapiro 334 SHS 93.7 9 2.7
Urs Martin Lauchli 328 307 93.6 8 2.4
Bradley Webb 294 272 92.5 10 3.4
Jonathan Krotinger 293 250 85.3 32 10.9
David Makous 283 260 91.9 10 3.5
Steven Bromberg 278 267 96.0 4 1.4
Carol Medof 233 212 91.0 9 3.9
Robert McMillan 231 205 88.7 17 7.4
Patrick Huang 181 150 82.9 17 9.4
Jeffery Carlson 161 153 95.0 5 3.1
Coralie Kupfer 158 152 96.2 3 1.9
Richard Wharton 146 137 93.8 3 2.0
Adrienne Jennings 139 112 80.6 26 18.7
C. Ferguson 132 125 94.7 1 0.8
Lawrence Crispo 105 102 971 1 1.0
Total 8,847 8313 94.0 248 2.8
Source: Public Citizen analysis of NAF reports.
bitrations. Again, Joseph Nardulli, the lays of lawsuits, businesses and individu-
Irvine, Calif., business attorney, led the als are turning to dispute resolution in
pack. record numbers.” It offers “practical tips
and simple language” on writing arbitra-
What NAF Tells Its Clients and tion clauses to withstand court challenges
Prospective Clients and includes 15 pages of sample clauses.

The Forum frequently boasts about how it Over the years, NAF has relentlessly

can help corporations skirt the court sys- touted the benefits of arbitration:

tem and provides a guide on its Web site

for drafting arbitration clauses.’! The *  “By including a pre-dispute mediation
opening sentence of the 20-page guide and arbitration clause in contracts, par-
suggests that consumers favor arbitration, ties can be assured that future disputes
saying, “Due to the high costs and time de- will be routed into efficient, fair, effec-
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tive forums — mediation and arbitration
— rather than the lawsuit system,” the
on-line guide says.>

* Anderson, NAF’s managing director,
raved about the benefits NAF offers
corporations. In a 2001 interview with
The Metropolitan Corporate Counsel,
Anderson said, “Corporate counsel
should take advantage of arbitration to
minimize their companies’ exposure to
abusive lawsuits. Current develop-
ments in the law have made arbitration
an even more effective tool for these
purposes.”

Anderson’s other comments emphasized
that discovery is limited by the arbitrator.
In a 2002 deposition, he admitted that the

NAF discovery rules may be more restric-
tive than discovery law in the state where
arbitration is being conducted.’* And, he
said, NAF has a “loser pays” rule that al-
lows the arbitrator to assess all costs, in-
cluding attorney costs, against the
arbitration loser.

Public Efforts by NAF to Defend
Arbitration

The NAF pitch to the public is much dif-
ferent. It strains to pass its services off as a
less costly and more expeditious substitute
for the courts that, at the same time, offers
protections afforded by the courts.

“We are impartial, and more importantly
our arbitrators — former judges, lawyers

COMPARE

What NAF Tells
The Public

“As in court, the parties may request rel-
evant documents and information from
the other party (known as discovery),
and parties are entitled to the same range
of legal remedies and awards that are
available to them in court.”¢

“A 2003 American Bar Association
study of employment arbitration found
that claimants prevailed more often and
received larger awards in arbitration
than in litigation.”’

“In no event will you be required to re-
imburse us for any arbitration filing, ad-
ministrative or hearing fees in an
amount greater than what your court
costs would have been if the Claim had
been resolved in a state court with juris-
diction.”®

What NAF Tells
Prospective Clients

“Limited Discovery — Very little, if any,
discovery and pre-hearing maneuver-
ing.”?

“The Alternative to the Million dollar
lawsuit .... reasonable costs .... rational
results ... real reform.”*°

“There is no reason for Saxon Mortgage
Inc. to be exposed to the costs and risks
of the jury system.”!

“Awards limited — Awards may not ex-
ceed claim for which fee paid.”

“Loser pays. Prevailing party may be
awarded costs.”®

“Arbitration can save up to 66 percent of
your collection costs.”*
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and law professors — are impartial,” An-
derson told The Washington Post in 2000,
at a time when NAF’s work was being
challenged in a number of lawsuits.*

Five years later, apparently desperate to
convince the public of the fairness of arbi-
tration, NAF publicized a 2004 study fi-
nanced by the American Bankers
Association and conducted by Ernst &
Young. The study touted the alleged fair-
ness of arbitration. The study’s results, in-
dicating that consumers often succeed in
arbitration, contrast sharply with NAF’s
reports to the state of California and the
statistics provided by First USA Bank,
which show that consumers succeed less
than 5 percent of the time.

In a February 2005 press release, NAF
drew sweeping conclusions about the
study: “Based on consumer arbitration
data spanning four years from the National
Arbitration Forum, this independent study
conducted by Ernst & Young confirms that
consumers win 55 percent of the time in
arbitrations against businesses, and that
consumers find the arbitration process
beneficial for resolving legal claims.”®

But the press release omitted some crucial
details buried in the report.

Ernst & Young examined only 226 “lend-
ing-related” cases. All of the 226 cases
were initiated by consumers, not compa-
nies. These were the only “consumer lend-
ing” cases that debtors filed with NAF
between January 2000 and January 2004 —
during a time when NAF routinely han-
dled “tens of thousands” of arbitrations an-
nually, according to testimony in 2002 by
Anderson.®

The study claims that consumers prevailed
79 percent of the time in the 226 cases ex-
amined. But the authors assumed that a
consumer “won” if the case was dismissed
at the consumer’s request (or by agree-
ment). Yet, there are many reasons why a
consumer might end a case; for example,
the arbitration might be too costly to pur-
sue, as the study found in at least one case.
And the report’s assertion that 69 percent
of consumers were satisfied with arbitra-
tion was based on telephone interviews
with just 29 of the 226 claimants — less
than 13 percent — hardly a sample signifi-
cant enough to support its sweeping claim.

The study’s other major conclusion — that
consumers prevailed in 55 percent of the
subset of 97 cases that involved a hearing
—1is also flawed. Because the authors ac-
knowledged that assuming consumer satis-
faction based merely on a dismissal is a
biased measure, they included this second
metric. The vast majority of credit card ar-
bitrations, however, are not decided by
hearings, but rather on the basis of docu-
ments submitted by the company.

According to the Ernst & Young study,
Wilmer Cutler Pickering Hale and Dorr
LLP, a major Washington, D.C., law firm
now known as WilmerHale, hired the firm
to do the ABA-financed study.®’ This is the
same law firm that allegedly co-sponsored
a 1999 meeting of credit card companies
that, according to a federal lawsuit, was a
prelude to formation of an alleged coali-
tion of credit card companies in an effort
to impose arbitration requirements on cus-
tomers.*®

The )
Arbitration |
Trap

4
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The National Arbitration Forum:
Its Origins and History

NAF was founded in 1986 as a sub-
sidiary of another company, Equilaw Inc.,
which subsequently went bankrupt. NAF,
headed by a former Equilaw official, sur-
vived the bankruptcy and appears to have
grown rapidly in recent years.

In 1992, the National Association of
Credit Management (NACM) began to
promote the use of Equilaw’s arbitration
services to its members — 40,000 corpo-
rate credit managers.® “All that is needed
to use the NACM/Equilaw Alternative
Dispute Resolution forum is an arbitra-
tion clause in an agreement or transac-
tion,” Bill Idzorek, Equilaw’s vice
president and marketing director, wrote in
Business Credit.”

While NAF has a small administra-
tive staff, the firm relies on a nationwide
roster of more than 1,600 part-time arbi-
trators who are paid by the case.”! That
roster appears to be expanding rapidly. In
2001, NAF Managing Director Edward
C. Anderson, testified that the firm had
about 550 arbitrators in the U.S. on its
roster.”” Sixteen months later, he said
NAF had “just short of a thousand” arbi-
trators in the U.S., mostly former
judges.” The firm’s Web site now says it
has more than 1,600 U.S. arbitrators.”

Anderson testified in 2002 that
NAF has about a dozen owners, all
lawyers; two executives and 33 employ-
ees. He said he owned about 30 percent
of the stock.”

NAF also had close ties with ITT
Consumer Financial, a large consumer
lending firm that agreed to pay tens of
millions of dollars to settle complaints of
fraudulent lending practices. In fact,
around the time of NAF’s founding, An-
derson was a senior attorney for ITT. He

has testified that ITT Consumer Financial
chose Equilaw to handle arbitrations with
its borrowers.”

In 2000, the head of the National
Association of Consumer Advocates drew
a link between ITT and NAF. Patricia
Sturdevant, the NACA executive director
and general counsel, testified on Capitol
Hill that NAF “was established as a
mechanism for resolving ITT Consumer
Financial Services’ claims against its con-
sumer borrowers across the country by
default judgments in Minnesota.”’” In-
deed, according to a 1993 court decision,
a clause in borrowers’ agreements with
ITT Consumer Financial in California
said conflicts would be “resolved by
binding arbitration by the National Arbi-
tration Forum, Minneapolis, Min-
nesota.”’

Anderson has testified that he
worked for ITT Consumer Financial from
1985 or 1986 until early 1991.7 In 1994,
he testified that he was “assistant general
counsel” throughout his tenure there.? In
2002, he said he was “litigation
counsel.”¥!

In 1989, The American Lawyer re-
ported that Anderson helped to defend
ITT Consumer Financial in what was de-
scribed as one of the biggest consumer
fraud cases in California history.® The
state attorney general and a local prosecu-
tor accused ITT Consumer Financial of
fraudulently inducing tens of thousands
of borrowers to pay for insurance and
other extras in violation of California law.
Without admitting wrongdoing, the firm
agreed to pay $19 million in civil penal-
ties and to reimburse borrowers. Officials
estimated that the settlement could cost

V
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the company as much as $50 million or
more.*

A state lawsuit — filed simultane-
ously with the settlement — said ITT Con-
sumer Financial had previously been
penalized in other states. “Numerous law-
suits or other law enforcement actions
were brought by governmental agencies
in other states alleging similar practices,”
the lawsuit said, citing settlements in
Wisconsin, lowa, Colorado, Oklahoma,
Minnesota, Arizona and Alabama.?

NAF is located in Minneapolis,
which was also the home of ITT Con-
sumer Financial and Equilaw.

Anderson also worked for Equilaw,
according to a 1994 document filed as
part of Equilaw’s bankruptcy case. It lists
Anderson as an Equilaw officer and di-
rector and the owner of a large bloc of the
firm’s stock.®

Subsequently, Anderson has seem-
ingly tried to play down his role with
Equilaw. Asked in a 2001 deposition
about his “relationship” with Equilaw, he
responded, “I was engaged to help the
owners of Equilaw raise money in 1993
or 19 — I don’t recall the exact date.”%

Asked about the percentage of own-
ership he held in Equilaw, Anderson
replied, “I don’t think I did.”®” He then
was asked, “You didn’t acquire any stock
in Equilaw?” He responded, “I really
don’t recall.” In a 2002 deposition, he did
not mention Equilaw when questioned
about his employment history.®

He has also given different versions
of the ITT Consumer Financial relation-
ship with the National Arbitration Forum.
In 1994, he testified that he first became
aware of NAF in the mid 1980s when
“our office....the general counsel’s office
of Consumer Financial Corporation” was
looking for an arbitration provider.®* He
described NAF as a “wholly owned sub-
sidiary” of Equilaw.

Seven years later, Anderson seemed
to distance himself from the ITT-Equilaw
relationship.

“My understanding was that the
National Arbitration Forum provided ar-
bitration and was owned by Equilaw,” he
testified in a deposition.”® He also denied
that Equilaw had a relationship with ITT
in the same deposition.”!
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Looking Closely: A Case Study of an Arbitrator-Turned-Judge

NAF boasts that many of its arbitra-
tors are former judges. Indeed, its Web
site’s main page includes a frame where
pictures of retired-judges-turned-arbitra-
tors appear, one at a time, in a rolling dis-
play.*?

In at least one case, however, the
revolving door has swung the other way,
sending one of NAF’s busiest California
arbitrators, Steven Bromberg, to the
bench. Public Citizen decided to study
Bromberg’s work after reviewing a Cali-
fornia court case in which National Credit
Acceptance Inc. tried to collect a debt
from the wrong person, Anastasiya Ko-
marova. That occurred after Bromberg is-
sued an arbitration award against another
person with a nearly identical name who
was an authorized user of an MBNA ac-
count that National Credit, a debt buyer,
had purchased.

With Arbitrator Steven Bromberg:
MBNA Won 96 Percent of the Time

MBNA certainly got results that fa-
vored its interests from Steven Bromberg,
a local mayor and busy arbitrator until his
ascension to the California bench.

A search of the NAF California re-
ports turned up 521 consumer finance
cases that Bromberg decided between

July 2, 2003, and June 10, 2005. Busi-
nesses were successful in 504 of the cases
versus only 9 for consumers — a win rate
for consumers of only 1.7 percent. (The
remaining 8 cases were settled or other-
wise were not resolved in favor of either
side.)

Bromberg did “bulk” arbitrating,
sometimes handling dozens of cases in a
single day. He handled a total of 77 cases
in just two days, ruling against consumers
in every case, and awarding nearly a mil-
lion dollars ($947,975.35) to NAF’s cor-
porate clients:

¢ OnOct. 1, 2003, Bromberg signed 40
arbitration rulings in cases involving
businesses and consumers. Each rul-
ing favored the business. Awards to-
taled $428,200.83. MBNA or Bank
One Delaware were the claimants in
39 of the 40 cases. [For details, see
Appendix B.]

* On May 16, 2005, Bromberg signed
37 awards — totaling $519,774.52 — in
cases involving businesses and con-
sumers. Every ruling favored the
business. All 37 cases involved
MBNA credit card customers. [For
details, see Appendix B.]

Cases Handled By Arbitrator Steven Bromberg, July 2003 - June 2005

Business Consumer
Cases Wins Wins Other
521 504 9 8

MBNA Cases Handled By Arbitrator Steven Bromberg, July 2003 - June 2005

Pct Pct
Business Consumer
Wins Wins Total
96.7% 1.7% $6,193,407

Pct Pct
Business Consumer Business Consumer
Cases Wins Wins Other Wins Wins Total
276 267 4 5 96.7% 1.4% $4,234,419
Source: Public Citizen analysis of NAF reports.
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None of these arbitration cases in-
volved a hearing. Instead, each decision
was made on the basis of documents sub-
mitted by the company seeking an award
against the consumer.

Former NAF Arbitrator in MBNA
Cases Now a Judge Handling MBNA
Cases

NAF reports show that Bromberg
handled 521 arbitration cases for NAF
between July 2, 2003, and June 10, 2005
— an average of nearly 24 cases a month.
After that, NAF reports name him as arbi-
trator for three cases that were settled:
one on Nov. 1, 2005, in which Chase
Manhattan sought $865.25 but was
awarded nothing, one on March 6, 2006,
in which MBNA asked for $10,900.19,
but was awarded nothing, and one on
Nov. 29, 2006, where MBNA sought
$17,672.79 and received no award.”

Bromberg suddenly stopped doing
arbitration when he became a judge on a
court that rules on the requests by MBNA
and other credit card companies to con-
firm arbitration awards. On May 19,
2005, California Gov. Arnold
Schwarzenegger announced he had ap-
pointed Bromberg, then mayor of New-
port Beach, Calif., to a seat on the
California Superior Court in Orange
County, a post that now pays $171,648.%
Between his appointment to the bench
and his swearing-in, Bromberg continued
to make arbitration awards to credit card
companies, handling about two dozen
cases for NAF. And NAF reports include
his name on three cases that were con-
cluded after Bromberg ascended to the
bench — all “settled” cases where the
lender was awarded no money.

In his announcement, Schwarzeneg-

ger noted that Bromberg focused his legal
practice on “civil litigation with an em-
phasis on employment law” and also was
an arbitrator for Judicate West, an arbitra-
tion firm.” Schwarzenegger’s announce-
ment did not mention Bromberg’s work
for NAF.

Judicate West, an arbitration firm,
published disclosures for California that
show Bromberg handled 48 cases for
them between mid-1999 and June 21,
2005, most of them consumer claims
against insurance companies.”®

Since ascending to the bench,
Bromberg has confirmed at least four ar-
bitration awards that NAF arbitrators
made in favor of MBNA.?’

At least one attorney raised this as
an issue as he appealed Bromberg’s con-
firmation of an NAF award against his
client and in favor of MBNA.. In January
2005, MBNA went to Orange County Su-
perior Court, seeking confirmation of an
NAF arbitrator’s decision. Arbitrator
Thomas Hogan had found that Kent
Swahn, a Huntington Beach auto repair
shop owner, owed MBNA $14,886.76.%

Six months after MBNA filed its
suit, Bromberg became a judge and soon
thereafter, the Swahn case came before
him.” Swahn argued that the arbitrator’s
award should be overturned. Bromberg
affirmed the award.!® Later, Joseph Rib-
akoff, Swahn’s attorney, learned that
Bromberg had been an NAF arbitrator
handling MBNA cases.!"!

Ribakoff appealed Bromberg’s con-
firmation of the NAF arbitration award
on several grounds. Among other things,
the appeal asserted that MBNA had not
proved that Swahn ever agreed to arbi-
trate.' At a hearing before a three-judge
appellate panel, Ribakoff raised the issue
of whether Bromberg’s work as an NAF

S
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arbitrator in MBNA cases constituted a
conflict of interest.'®

On Aug. 11, 2006, the panel ruled
in Swahn’s favor, finding that MBNA
“failed to establish the existence of an
agreement to arbitrate with admissible
evidence.” The judges ordered
Bromberg’s affirmation of the arbitration
award overturned.

In a footnote, the judges wrote,
“This court need not reach appellant’s
other issues, including his contention,
first made at oral argument, that Judge
Bromberg had a conflict of interest due to
his prior work as an arbitrator for NAF in
matters concerning [MBNA].”1%4

Interestingly, the California Code of
Judicial Ethics prohibits appellate justices
from presiding in arbitration confirmation
cases within two years of having been an
arbitrator but the provision apparently
does not apply to trial court judges.'*:

Months before the appellate ruling,
in January 2006, Ribakoff had filed suit
against MBNA on behalf of Swahn. The
complaint said, “Until recently, Judge
Bromberg had been an NAF arbitrator
and, in that capacity, adjudicated many
MBNA consumer debt credit card cases.
Neither MBNA nor Judge Bromberg dis-
closed these facts to Mr. Swahn. Never
disclosing his bias, Judge Bromberg
granted MBNA'’s petition, even though
the court lacked jurisdiction and the arbi-
trator lack [sic] jurisdiction.”!%

Ribakoff is seeking damages
against MBNA for violations of two Cali-
fornia laws and for abuse of process. He
is also seeking an order “vacating all
judgments in the state of California in
favor of MBNA based on NAF consumer
arbitration awards, and an injunction bar-
ring MBNA from seeking to enforce any
NAF judgments in favor of MBNA.” A
jury trial is scheduled for Dec. 10,
2007.17
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Hers was a classic case of “mis-
taken identity.” A single letter — “y” — led
to years of harassment of the wrong
woman.

In November 2004, National Credit
paid 9 cents on the dollar for a portfolio
of $10 million to $15 million in debts
owed to MBNA, according to documents
filed in Anastasiya Komarova’s suit
against MBNA and National Credit.
Among the debtors National Credit pur-
s